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 Why Recycling Makes Sense

By Dennis Roberts and Margo Maher

New Mexico, “Red or Green?”—usually
applies to the type of chile one would like

to which is the most popular hue.

However when it comes to building
construction in New Mexico the answer is
getting clearer. The choice is green.

Public officials in the Land of
Enchantment continue to mandate that
new public buildings be designed and built
according to the Leadership in Energy
Efficient Design (LEED) standards set by the
U.S. Green Building Council.

Recycling Guide Published

One of the important parts of the
green building process is the use of
recycled materials. To help with this part
of the process, the New Mexico Recycling
Coalition, a non-profit statewide professional
membership organization, has developed “A
New Mexico Construction and Demolition
Recycling Guide” in conjunction with the
Construction and Recycling Task Force,
appointed by Governor Bill Richardson.

The guide was developed at the urging
and with the support of the New Mexico
Construction and Illegal Dumping Alliance,
a 13-person group appointed by Gov.
Bill Richardson to provide grant funding
to support projects that will promote
environmentally sound methods for reuse
and recycling. Another aim of this alliance
is to encourage economic and community
development that promotes efficient and
sustainable use of resources, sustainable
recycling, and a cleaner and healthier
environment. It can be accessed and
downloaded at www.recyclenewmexico.com.

The most commonly asked question in

for his or her meal. There is no consensus as

The guide contains a construction and
demolition recycling overview, a detailed
outline for a Waste Management Plan,
contract language for recycling, a list of
recycling resources, and individual case
studies of New Mexico projects that have
been built green using recycled materials.

Snonsored by Industry Partners

The New Mexico Building Branch, AGC,
sponsored the publication in conjunction
with the New Mexico Home Builders’
Association; Builders’ Trust of New Mexico;
Build Green New Mexico; and the New
Mexico Environment Department Solid Waste
Bureau.

Vicki Mora, AGC CEO, was appointed
by the governor to the alliance, by the mayor
to the task force, and is a board member of the
coalition.

She points out, “The guide is a perfect
example of AGC keeping pace with the latest
green construction issues and keeping its
members informed of industry trends and
compliance matters. The collaboration of
AGC with industry partners helps make sure
our members are best prepared to address
industry challenges and advance sustainable
building in New Mexico.”

' Facts and Figures on Recycling

Did You Know?

* Construction and Demolition (C&D)
debris represents 28 percent by weight of
waste sent to New Mexico landfills.

* Composition studies have found over
75 percent of C&D material is potentially
recyclable.

Continued on page 4
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CONTRACTOR WAR STORIES:
lllustrating the VALUE of
PIIIJFESSIIINAI LIABILITY

S e e

Spomm‘ed by the Kxnney Agency

This is “the one” risk management
event contractors and specialty contractors
do not want to miss. Professional liability
insurance isn’t just for architects and
engineers. As a contractor, you too need
to be covered.

The event will feature Gene Todaro
with Victor O. Schinnerer and Company.
Mr. Todaro has 28 years of experience.
His primary focus is underwriting,
servicing and marketing of accounts in the
Contractor’s Professional and Pollution
Liability Program. Previously, he was
involved in Project Liability Insurance,
Architect/Engineers, and National
Accounts and as the Underwriting
Manager for the Construction Industry
Group. He is a member of the
Metropolitan Washington Association of
Independent Insurance Agents and is a
licensed Property and Casualty agent in
the State of Maryland. Currently, he is
an AGC Active Member in the Maryland
State Chapter and was appointed to
the AGC National Risk Management
Committee in 2004.

The following claims scenario
is based on a real case—and they illustrate
that despite your best efforts, things
sometimes go wrong. Professional
liability protects you from unsatisfied

When' September 19
Where The Mamoﬂ Pyramid :
Registration: 3:30-PM
: Program 4:00 - 530 M
Rec epﬁon immedla!ely foﬂows :
Cost fo attend: $35. 00 per
reglsiranf .

i

CaII Keuy ot 842- 1462 to mqke'
: yourreservations orlook
for you; personul elecfromc

nvitation and sign up foday!

New Mexico Building Branch, Associated General Contractors

clients and potential faulty or defective
work by your subcontractors.

Don't Let This Be You!
School Woes 1.

XYZ Construction Company was
hired as the construction manager
overseeing the construction of a new
elementary school. After the project
was completed, the school district filed
suit against various parties, including
XYZ Construction Company, alleging
damages due to defective workmanship
and shoddy construction. The school
district also alleged damages as a result
of construction debris left behind when
construction was completed.

The school district claimed
XYZ Construction Company as the
construction manager, was required to
monitor the work and notify the school
district and the district’s architect of any
problems. As part of the lawsuit, the
school district argued XYZ Construction
Company had not made as many site
visits during construction as required by
the contract.

The main issue in this claim was
defective workmanship. The school
district claimed that XYZ Construction
Company should have been able to spot
the defective work during its site visits.
XYZ Construction Company used AIA
B801 contract documents that specified
the required number of site visits. The
company had documentation showing the
dates and times of all site visits, as well
as specific notes describing what it had
observed. XYZ Construction Company’s
professional liability insurance carrier
paid over $70,000 in defense costs to
have this claim dismissed. If XYZ
Construction Company had not carried
professional liability coverage; this
expense would have come out of the
company’s bottom line.
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Why Construction
Mediators and
Arbitrators

Need to Specialize

By Peter G. Merrill

The Alternative Dispute Resolution
(ADR) industry has long been advocating
that mediators and arbitrators (ADR
Specialists) need only to be trained and
experienced as mediators and arbitrators
and that it was not necessary for the ADR
Specialist to have any specific knowledge
concerning the issues in dispute. It was
helpful for the ADR Specialist to have a
limited knowledge of the issues but not
necessary. I have heard many times that
“A good mediator is a good mediator”
and can assist the parties in coming to a
satisfactory resolution to their dispute. In
many cases, that is true. The ability of an
ADR Specialist to listen to the parties and
use reason and understanding is without
question a major necessity of an effective
mediator or arbitrator. When dealing
with disputes related to general business
decisions, divorce or matrimonial issues,
family matters and other general disputes,
well-trained and experienced ADR
Specialists can be very effective in helping
the parties come to a final resolution to
their dispute. Construction is another
matter.

If the construction dispute relates to
financial matters, breach of contract, legal
issues or other issues not directly related
to construction issues, an ADR Specialist
without construction knowledge can be
very effective in assisting in settling the
dispute. If the dispute directly relates to
construction issues, it is imperative that
the ADR Specialist have a construction
background and/or construction
experience.

If you were sick or injured, you would
go to a doctor. If your illness or injury was
of a specific type, with the doctor having
only a limited knowledge of that type of
illness, the doctor would most likely refer
you to a specialist. You go to a doctor
because they have been trained to know
how your body is constructed and what
steps and remedies would be effective in
helping to cure your illness or injury. Ina
similar manner, if a construction project is

Continued on page 5
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Atkinson & Company, Lid.

Henry C. South, CPA, CVA; Michael
Mimovich, CPA; Barbara Lewis, CPA
707 Broadway NE, Suite 400
Albuguerque, NM 87102
843-6492; Fax: 843-6817

4011 Barbara Loop SE, Suite 104
Rio Rancho, NM 87124

891-8111; Fax: 891-9149

E-mail: atcohost@atkinsonecpa.com
www.atkinsoncpa.com

Kardas, Abeyta, and Weiner, P.C.
Miguel A. Abeyta; Gerald T. Kardas;
Sean S. Weiner

1128 Pennsylvania NE Suite 200
Albuguergue, NM 87110

262-2057; Fax: 255-7045
Albuquergue

2904 Rodeo Park Drive East, #210
Santa Fe, NM 87505

424-7200

Santa Fe

Moss Adams LLP

Clarke Cagle, CPA; 4100 Uptown Blvd.

NE, Suite 400

Albuguerque, NM 87110
830-6200; Fax: 830-46282
clarke.cagle@mossadams.com
Www.mossadams.com

Pulakos & Alongi, Lid.

Robert A. Lenberg, II, CPA; Carl D.
Harper, CPA; Jamie S. Fridiey, CPA;
Mandy C. Funchess, CPA

8801 Horizon Blvd. NE, Suite 300
Albuguerque, NM 87113

338-1500; Fax: 338-1515

E-mail: rlenberg@pulakos.com
www.pulakos.com

Employee Benefits

Employee Benefits Service Center
Alan J. Hess; Andre Pecasting
7801 Academy North Towne 2
Albuguerque, NM 87109
821-6477; Fax: 821-6488
1-800-890-4506

E-mail: alan@ebsc.net
www.ebsc.net

Western Assurance

David B Meenan, Lindsay Hazeltine,
Robert C. Jackson

3701 Paseo de Norte NE, Ste. 200
Albuguerque, NM 87113

265-8481; Fax: 264-3500

www. westernassurance.com

Insurance/Bonds:
Aon Corporation

Dawn Brazell; Tom Frank; Tracy Duran;

6000 Uptown Blvd. NE, Suite 400
Albuguerque, NM 87110

889-6700; Fax: 884-783]

E-mail: C_Dawn_Brazell@ars.aon.com

WWW.Qaon.com
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Downey and Company

Roger Downey; Katie Corcoran
2155 Louisiana, NE Suite 8950
Albuquerque, NM 87110

881-0300; Fax: 881-0908

E-mail: katiec@downeyandco.com;
www.downeyandco.com

Kinney Agency, Inc.

Sam Conlee; Mike Chrestman: Duff
Gebhardt; Sally Hamilton; Dean Vigil;
Hilton Stout

320 Osuna Rd. NE, Suite G1
Albuguergue, NM 87107

262-2621; Fax: 266-2878

E-mail: info@kinneyagency.com
www kinneyagency.com

Manvuel Lujan Agencies

Larry Lujan; Jerry Lujan; Tom Padilia;
Joe Lujan; Steve Byrd; Roby Adams;
David Mitchie

P.O. Box 3727

Albuquergue, NM 87190

266-7771; Fax: 255-8140

E-mail: jpaxter@mlins.com

USI Southwest Inc.

Mark A. Menicucci; Malt Chavez, CPA:
Brian Menicucci, CPA, CIC, CRIS: Jon
Litschewski; Bill McMillan; Linda Bauer,
CIC; Lloyd McPeters

4700 Montgomery NE, Suite 300
Albuguergue, NM 87109

256-6317

E-mail: mark.menicucci@usi.biz
WwWw,Usi.biz

HUB International Southwest

Frank Hines; Wayne White; Bill May;
Bob Hoog

7770 Jefferson NE

Albuguerque, NM 87109

828-4000; Fax: 828-0732

E-mail:
frank.hines@hubinternational.com
wayne.white@hubinternational.com
bil.Lmay@hubinternational.com
bob.hoog@hubinternational.com
www.hubinternational.com

Building Permits:

Building Permits

dba Golden Associates LLC
Bob Golden, Owner

4400 Tres Vistas Road NW
Albuguerque, NM 87120-5700
Office: 505-898-0321;

Fax: 505-898-5991;

Cell: 505-401-9800

E-mail: nmgolden@aol.com

Third Party Administrators:

CompuSys, Inc.

Judy Wood

P.O.Box 11399

Albuguerque, NM 87192

1200 San Pedro NE, 87110

262-1921; Fax: 262-2640

E-mail: jwood@abg.nm.cserisa.com
wWww.Cserisa.com
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Mediators and Arbitrators— Continued from page 3

sick and develops a defect or is injured during
the construction process, that defect or dispute
needs to been handled by someone who has

a similar training and experience to a doctor
but related to construction. If the dispute

is specific in nature and relates directly to a
special construction expertise, that dispute
should be referred to a specialist such as an
HVAC, plumbing, electrical, structural or
similar ADR Specialist who is capable of
understanding the issues in the dispute due

to his/her own construction knowledge and
experience.

It is my opinion that if a construction
dispute involves specific construction issues
and is handled by an arbitrator, judge or jury
who “doesn’t know the difference between
rebar and a Hershey bar” they should not be
the decision maker handling the dispute. It
becomes necessary for the parties to spend
a great deal of money hiring construction
specialists and experts to testify and attempt
to convince the decision maker that they
are right in their position. The expense of
the presentation becomes very costly and
time consuming. At the end of the process,
whether it is binding arbitration or litigation,
the verdict or award is usually based on
which party had the best and most convincing
presentation as opposed to which party was
right or wrong.

Some months ago, I had a discussion
with a very prominent and experienced
construction attorney. When I asked him if he
recommended ADR as opposed to litigation in
the contracts of the construction clients that he
represented, he informed me that he generally
did recommend ADR but in some cases he
recommended the litigation process. I asked
him if those that he sometime recommended
to use litigation was based on the fact that he
would earn more money using the litigation
process. He responded that his income was
not involved at all in his decision but that his
obligation as an attorney was to represent his
client whether his client was right or wrong.
If his client was right, he hoped he would win
the case and would be the prevailing party.

If his client was wrong, it was his obligation
to attempt to lessen or mitigate the damages
to his client. He used the example that if his
client was sued for $150,000.00 and he was
able to get the verdict reduced to $50,000.00,
he would have done his job effectively

He went on to explain that he had one
client that in his opinion was a “less than

Consinued on page 10




SAFETY SUPPLIES - FIRE HOSE - CONFINED ENTRY EQUIPMENT
FIRE EXTINGUISHER SALES & SERVICE

Sl Safety Flare [nc. -

Celebrating our 42nd year!
Visit us online at www.safetyflare.net
or stop in our showroom
Monday-Friday, 7:30 am — 4:50 pm

Phone (505) 884-2274
Fax (505) 884-0721
safetyplus@lobo.net

2803 Richmond NE
Albuquergque, NM 87107

»

“For Steel Erection at Its Best

HUGHES
AND ASSOCIATES, INC

2 WHITTIER PLACE, SE
ALBUQUERQUE, NM 87123
PHONE (505) 292-9770
FAX (505) 292-8405
NM Lic. # 28954

C.E. HUGHES

PRESIDENT

VINSON HUGHES
VICE PRESIDENT

Mediators and Arbitrators— Continued from page 5

experienced builder”. When he heard that the builder was
building a house, he knew that he had a case coming as there
was no way the builder would be able to close on the house
without his intervention and assistance. He went on to explain
that he is a very experienced construction attorney. If he
could get before a judge who basically knows nothing about
construction and the opposing attorney is not as experienced
as he is, he not only could lessen or mitigate the damages; he
might even win and be the prevailing party. If he goes before
a construction-knowledgeable arbitrator, he has much less of
a chance of winning or even mitigating the damages for his
client.”

My personal feeling is that when two parties go before
a decision maker who has the authority to render a final and
binding decision, it is the obligation of the decision maker to
have as much knowledge of the issues in dispute as possible.
This policy does not in any way benefit the contractor or the
owner. Both parties are entitled to have a decision rendered
that is fair and equitable to both parties based on which party
is right or wrong and not based on who has the best and most
convincing presentation. Keep in mind that binding arbitration
is more final and binding than going to court. Judges decisions
can be appealed and appealed whereas an arbitration award is
generally not subject to appeal other than on certain specific
procedural grounds.

I am the President and CEO of a firm that has construction
ADR Specialists who are located in every state in the US and
in several foreign countries. We consistently turn down about
2/3 of the ADR Specialists who apply to join our National
or International panels due to their lack of knowledge and
expertise related to construction or construction law. Green
building and remodeling is becoming so popular and is
such a specialized field that we have developed a “National
Green Dispute Panel” of ADR Specialists who have a special
expertise related to green building or remodeling, energy
conservation, resource conservation and related green topics.

Construction is such a specialized field that it is virtually
impossible to take a general ADR Specialist and teach them to
become a “Construction ADR Specialist”. T have seen several
contractors and individuals who have spent the majority of
their career in the construction industry become very effective
and experienced construction ADR Specialists. 1 was a
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American

National

Insulation
Insulation « Firestopping * Fireproofing

Waterproofing and Sealants
Albuquerque, NM
505-344-8577

contractor for the majority of my life and pursued a career
related to construction ADR only in my latter years.

If you are a “good” contractor, it is to your advantage to
specify ADR to seftle your disputes but only if you specify
a provider of ADR services who specializes in construction
ADR. If you are a lousy contractor, I suggest that you stick
with litigation. If you are an owner and are anticipating any
construction in the future, make certain that you specify
ADR and a Construction ADR provider in your upcoming
construction contract. ADR is much faster, simpler to
conduct and is usually far less expensive than trying to settle
construction disputes through the litigation process. Many
things are not controllable during the construction process.
The dispute resolution process that you will use to settle
disputes is under your control. If you plan ahead and properly
prepare for disputes, you will most likely see your construction
project stay on time and within budget.

Please consult with an experienced construction ADR
provider prior to negotiating any construction contracts. There
are special ADR processes available such as “Fast Tract
Agreements” or “Accelerated Arbitration Processes™ that
offer the most inexpensive, simple and expeditious dispute
resolution processes available for construction projects.

Peter G. Merrill

President & CEO

Construction Dispute Resolution Services, LLC
505-474-9050 :
petermerrill@cdrsllc.com
www.constructiondisputes-cdrs.com

New Mexico Building Branch, Associated General Contractors




