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It is virtually impossible to complete a large construction project (Project) without 
having any disputes develop between the Parties. Dispute Review Boards (DRB) can 
provide the processes and mechanisms to not only help to settle these disputes but 
also can provide a method to prevent the dispute from ever happening.  

DRBs have been utilized by the construction industry for many years. They have been 
primarily utilized by the horizontal construction industry on projects such as roads, 
railroads, bridges, dams, tunnels, etc. It is only in the last few years that DRBs have 
been utilized by the vertical construction industry and are available for projects such 
as commercial buildings, apartment buildings, condominiums, apartment buildings, 
manufacturing facilities, shopping centers, department stores, schools, universities, 
airports, etc. 

The first DRB in the United States was utilized in the construction of the Eisenhower 
Tunnel in Colorado. A more recent use of the DRB process is the “Big Dig” Project in 
Boston, Massachusetts where 49 different specialized DRBs were utilized. Many state 
highway departments regularly utilize DRBs for their road construction projects. 

Disputes can be very costly not only due to the high costs directly related to the 
dispute settlement processes such as arbitration or litigation, but can also be very 
costly related to the delays and possible shut down of the Project while disputes are 
being settled. Although there are several different models of DRBs, if the DRB provides 
for Alternative Dispute Resolution (ADR - mediation and binding arbitration), the 
Project is virtually guaranteed that it should not experience any lengthy delays and 
should never be shut down because of any construction-related disputes. The costs of 
settling disputes through a DRB should be minimal as opposed to going to an outside 
arbitration or litigation to settle the dispute. The disputes handled by a DRB are settled 
“In house” and are settled much faster than having the dispute handled through an 
outside arbitration or by going to court while utilizing the litigation process. As the 
project continues on, the DRB becomes more familiar with the Project and can be 
more valuable in issuing their Opinions as their knowledge of the Project grows. It is 
well-known that a construction-related dispute that is handled by a construction-
knowledgeable mediator and/or arbitrator will yield a more “fair and equitable” 
Mediation Settlement Agreement or Arbitration Award than a verdict that was issued 
by a judge or jury without construction knowledge. 

A DRB is generally comprised of three neutral individuals who are selected by the 
Parties to the construction contract, usually the project owner (Owner) and the prime 
or general contractor (GC). The Owner will stipulate in the specifications to be utilized 
for bidding the project, that there will be a DRB (or multiple DRBs) utilized to try to 
prevent or handle all disputes relative to the Project. The Project bidders will all 
include the estimated costs related to the DRB in their bids as it is treated the same as 
any other line item in the bid. Both the Owner and the GC understand that if the 
services of the DRB are requested more often then was estimated, there would be a 
change order written between the Parties to reflect the additional costs. If a DRB is not 
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specified, it is not unusual for a GC to put a “litigation contingency” line item in their 
bid to cover the possible costs of dispute resolution. 

The Project Owner should have contacted a DRB Service Provider early in the Project’s 
formation so that the composition and responsibilities of the DRB and their related 
costs can be computed and added into the bid by the Project bidders. A litigation 
contingency is not necessary to be included in the bid if a DRB that offers ADR services 
is to be utilized. 

After the GC has been awarded the bid, the Owner and the GC each select a neutral 
individual to serve on the DRB and the Parties together mutually select an individual to 
serve as the DRB Chair. Some DRBs allow the two neutrals selected by the Parties to 
recommend a third neutral to serve as the DRB Chair. The ultimate approval of the 
DRB Chair comes only with the mutual agreement of the Parties. The neutral members 
of the DRB may be selected from a panel of qualified DRB Members that is provided by 
a DRB Service Provider or they may be selected from within the construction industry 
as the Parties so chose. Those three neutral individuals will serve as the DRB, from the 
commencement of the Project until the very end of the project, to issue “Advisory 
Opinions” (Opinions) and if required, to also serve as mediators and/or arbitrators. 
Expanded DRBs sometimes allow for five member DRBs with an Owner and GC 
Representative serving on the DRB for Advisory Opinions only. The Owner Rep. and 
the GC Rep. provide information only to the DRB are not involved in any mediations or 
arbitrations.  

It is critical for the DRB Members to have prior expertise in the type of construction 
involved in the Project, construction law or construction ADR experience. Although 
most Projects utilize only one DRB, it is not uncommon to see multiple DRBs on larger 
construction projects, each with their own specialization. On larger projects where 
multiple DRBs are utilized, it is also not uncommon for all but one of the DRBs to be 
comprised of three neutral individuals each who have a required construction 
specialization. Those specialized DRBs only offer advisory opinions related to their 
specialized field. The other DRB is comprised of three neutral individuals all who have 
general construction knowledge and also specialize in mediation and arbitration. That 
DRB is commonly called the ADR DRB. Any disputes that require mediation and/or 
arbitration are handled by that specialized ADR DRB after the Specialized DRB has 
issued its Opinion and the Parties find that they can not come to an agreement after 
reviewing the Advisory Opinion. The ADR DRB offers expeditious and inexpensive 
mediation or arbitration services.  

The first meeting of the DRB usually takes place well before the commencement of the 
construction project and the DRB will continue to meet until the DRB Members are 
familiar with all of the aspects of the Project. After the project commences, each DRB 
will usually meet on a regularly scheduled basis; once each month, once each quarter, 
etc. and will make jobsite visits, depending on the requirements of the Project. They 
will review any issues that are potential disputes or actual disputes and will issue 
Opinions to be utilized in the prevention or settlement of all disputes. The Opinion 
issued by the DRB should be a fair and equitable Opinion keeping in mind what is best 
for the overall project. The Parties should be able to use that Opinion to reach an 
agreement on how to handle the issue in question. If the DRB is authorized to only 
issue Opinions and is not authorized to provide ADR services, if the Parties can not 
come to an agreement after they have received and reviewed the Opinion, they will 
need to proceed to outside arbitration or litigation to settle the dispute, which should 
be a lengthy and costly process. If the DRB is authorized to provide ADR services, if 
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the Parties can not come to an agreement after they have received and reviewed the 
Opinion, the dispute will then go on to mediation and/or binding arbitration, to be 
provided by the DRB, as specified in the DRB Agreement.  

The traditional DRB involves only the Owner and the GC. While it certainly serves an 
important role in handling disputes between the Parties, it still allows for there to be 
many disputes between other individuals or entities involved in the Project. If a 
dispute develops between the GC and a subcontractor, material supplier, service 
provider, etc., it can cause the Project to be delayed or shut down resulting in 
additional expenses. There is one DRB model that involves and protects the entire 
Project and all of its involved Parties from costly and lengthy adjudication processes. 
That DRB is called a “Comprehensive DRB” (CDRB). The CDRB incorporates all of the 
expanded DRB possibilities and will provide a mechanism to prevent and settle ALL 
DISPUTES related to the project that develops between any two or more of the 
individuals or entities involved in the Project. All project participants will be required to 
be involved in the DRB process. Those Project participants are obligated to settle their 
disputes “In-House” through the DRB and no one should be able to force any 
participant into outside arbitration or litigation because of the pre-existing DRB 
Agreement. 

DRBs can be put together by the Parties on their own; however, it is advisable to 
utilize a Professional DRB Service Provider who can assist the Owner in the formulation 
and composition of the DRB and to assist in providing the estimated related costs to be 
given to the Project bidders. A DRB Service Provider can also assist in the selection of 
the DRB neutrals from their established and trained DRB Panel. A DRB Service Provider 
should also handle the complete coordination of the DRB activities including the 
regularly scheduled meetings, jobsite visits, and all of the applicable paperwork 
including the issuance of the official “Advisory Opinion”, Mediation Settlement 
Agreement, Arbitration Award, DRB Member Agreements and Mediation Agreements 
and/or Arbitration Agreements, if applicable. If all of the DRB Members are selected 
from within one DRB Service Provider’s Panel, the Service Provider should also be able 
to issue one monthly invoice for the services and expenses of the DRB and its 
members, which will greatly simplify the responsibilities of the Parties in the 
administration of the DRB, rather than receiving three individual invoices for the 
expenses and fees of the DRB Members.  

As there is a fixed cost to the regular meetings and jobsite visits of DRBs, some 
projects may choose to utilize a “Construction Settlement Panel” (CSP) instead of a 
DRB. The selection process is similar to the selection process of a DRB, however, the 
CSP only meets at the request of the Parties. They do not meet on a regular basis. A 
CSP may have more than three neutrals selected to be members of the CSP due to the 
expertise of the CSP Member. Most of the CSP Members are usually selected for their 
technical construction knowledge with the remainder of the CSP Members being 
selected for their construction law or ADR knowledge and experience. The Parties can 
then choose from their established CSP in choosing the neutrals they would like to 
handle their issue or dispute. The Members of the CSP should be available on short 
notice for a DRB meeting to issue an Opinion, to conduct a mediation or arbitration or 
to help in other ways to help to prevent or settle a dispute. There are no fixed and 
recurring costs for the CSP, other than the original administrative set-up costs, until 
the services of the CSP are requested. If the CSP has been properly formulated, it is 
possible for the Parties to forego the advisory opinion and request mediation and/or 
binding arbitration if the Parties feel that the matter is important enough and they 
need a final and binding resolution to the dispute in an expeditious manner. All 
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paperwork that would be required including Mediation Agreements and Arbitration 
Agreements are completed prior to the commencement of the Project so that there will 
be no added paperwork delays in beginning a mediation or an arbitration.  

Keep in mind that each DRB and CSP is custom designed for each construction project. 
Although there are costs related to both a DRB and a CSP, with the proper utilization 
of this “In-House” dispute resolution process, the costs that would have been incurred 
by the Parties if they had no pre-arranged dispute resolution process could not only 
cost a great deal more but would undoubtedly cause unnecessary delays in the 
construction project and much higher expenses along with increased mental anguish if 
the Parties were faced with settling their disputes through an outside adjudication 
process. When the DRB assists the Parties in preventing a dispute from happening, 
there is a definite saving not only in direct dollars and time saved, but also in the 
mental pressures that would have occurred if the issue had developed into a dispute. 

It is impossible in an article like this one to fully explain the DRB and CSP processes 
and the many benefits that the two programs offer to the construction industry. If you 
would like more information about DRBs or CSPs, please visit the website of 
Construction Dispute Resolution Services, LLC (CDRS), an international and domestic 
Provider of DRBs, CSPs and other construction-related ADR processes - 
www.constructiondisputes-cdrs.com. You will also find copies of their full set of DRB 
and CSP “Rules and Procedures” along with examples of the Agreements and related 
contracts and documents that are required to institute the DRB or CSP processes. 
There are other organizations who provide individuals to serve on a traditional DRB 
that offers Advisory Opinions only. The “Comprehensive DRB” and the “CSP” were 
originated by CDRS. CDRS conducts regular DRB and CSP training programs for those 
who are interested in expanding their knowledge or who are interested in utilizing 
these programs. 

Peter G. Merrill is the President and CEO of Construction Dispute Resolution Services, 
LLC, a National and International Provider of Construction Dispute Resolution including 
construction mediation, arbitration, expert witnesses, Dispute Review Boards, 
Construction Settlement Panels and other related construction ADR processes.

CDRS has Construction ADR Specialists located across the US and in selected foreign 
countries. Mr. Merrill is a retired builder and remodeler and currently serves on the 
National Construction Codes and Standards Committee of the National Association of 
Home Builders and also serves on the International Code Council Development Review 
Committee. He is a past president of the New Mexico Home Builder Association and 
was chose builder of the year in 1996 and remodeler of the year in 1997, 1999 and 
2003.

If you are a construction mediator or arbitrator and are interested in joining the “CDRS 
National or International Panel of Construction ADR Specialists”, please contact Mr. 
Merrill at 888-930-0011 or petermerrill@cdrsllc.com. If you have a good construction 
background and you are interested in becoming a construction mediator, arbitrator, or 
getting involved in the construction ADR industry as a second career, please contact 
CDRS.  
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